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Political Theologies of the English and Scottish nations 

Britain is, at its (constitutional) core, a Protestant nation.2  This is one of those 

historical and constitutional facts which is now so often ignored, forgotten or glossed 

over.  But the historian Linda Colley ably illustrated in her book Britons: Forging the 

Nation3 how the newly created United Kingdom was brought together by the explicit 

use of religious ideology.   The 1707 Union and its Empire was consciously cemented 

by a new patriotism built on maritime prowess, the Protestantism of its peoples and a 

Parliamentary heritage, which betokened such fundamental principles as popular 

sovereignty, limited monarchy, separation of powers and respect for the fundamental 

rights and liberties of the individual subject.   

          In all these things, Great Britain (including its colonies in North America) was 

contrasted with the regimes of other rival powers of Continental Europe, notably the 

French and Spanish, whose constitutions were seen as embodying everything that 

was unBritish, namely: Popery, arbitrary and despotic Government and servility.    

         Although Linda Colley is correct to note that there was an ideology of a shared 

Protestantism united against the Papist common enemy which cemented the new 

British Union, it should also be borne in mind that, from an internal British 

constitutional perspective, there were quite different (ideal) types of Protestantism as 

between Scotland and England.  Scotland’s ecclesiastical settlement immediately 

prior to the 1707 was Presbyterian, republican and Calvinist.   England’s was 

Episcopal, monarchical and Erastian.    The Anglican approach may be best captured 

up in the phrase: rex in regno suo imperator est - the king wielded supreme imperial 

authority within his own realm.   The Scottish Presbyterian tradition is best captured 

by the Scottish Reformer Andrew Melville’s pungent description of the king, James 

VI, as “God’s Sillie vassal”. 
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(1) Rex Angliae in regno suo imperator est 

         In the England of Henry VIII, the civil and intellectual turmoil associated with 

the ideas of the Lutheran Reformation was ultimately seen as providing a political 

opportunity for the secular ruler effectively to nationalize the Church within his 

territories.    On Henry’s view the supra-national and trans-national political claims 

of the Bishop of Rome could be repudiated but the existing ecclesiastical hierarchical 

structures and established doctrine still maintained.  Instead of the Pope having any 

supervisory authority, the King could now arrogate to himself a position of supreme 

governor over the Church within his realm.   

 

          This was understood, by Henry VIII at least, to be more a political rather than 

any profound theological change, and the continuity of the newly nationalised 

Church of England with the pre-Reformation church in England was presumed.  

Instead of a usurpation or innovation, the Henrician transfer of power over the 

Church to the State authorities in England was presented as a profoundly patriotic 

and pious act; as a restoration of that same constitutional order which had prevailed 

in the Roman empire from the reign of Constantine I from the time of his formal 

recognition of Christianity in 325 CE as a lawful (and indeed favoured) religion 

within the empire.   In Henry’s mind the break with Rome was simply the English 

King regaining and using the full imperial power proper to his regal office.   

 

 Thus the Restraint of Appeal Act 1533 - which sought to end the Canon law 

right of appeal from the church courts in England to the Roman Rota - stated that 

“here by divers sundry old authentic histories and chronicles it is manifestly declared 

and expressed that this realm of England is an Empire, and so hath been accepted in 

the world, governed by one supreme head and king, having the dignity and royal 

estate of the Imperial Crown of the same”.  In the following year the first Supremacy 

Act 1534 explicitly tied the office of head of the English church to the English 

imperial crown, stating that the king and his successors “shall be taken, accepted and 

reputed the only supreme head in earth of the Church of England called Anglicana 

Ecclesia …. annexed and united to the imperial crown of this realm”.   In his new 

ecclesiastical settlement, Henry VIII could present himself as the heir to the 

Emperors Constantine and Justinian. Thus in R v Dibdin Darling J. could say that: 
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“[T]he Church of England [is] a reformed Church acknowledging the King as 
being in all causes, ecclesiastical as well as civil, within his dominions 
supreme, and the King rules by and in accordance with statutes of the realm.”4 

 

(2) The King (of Scots) as “God’s sillie vassal” 

While the English King in the 1530s was engineering a breach with the Roman 

Church, his nephew James V, the King of Scots, was, by contrast, apparently 

consolidating his country’s connections with the Roman See, notably in the re-

foundation in 1532 of the Court of Session as the College of Justice, paid for in large 

part from the grant to the king of church revenues.5     

       But a revolution delayed is a revolution intensified; and when the Protestant 

Reformation did come to Scotland it was accompanied by a stern iconoclastic fury 

that resulted in so much destruction of the visual and material culture of the past.  

The Protestant Reformation and the official break from Rome took place in Scotland 

in 1560, almost thirty years after that of England, and resulted in a far more radical 

and revolutionary turn than the earlier English Reformation.    It was an ideological 

reformation and conscious break from and repudiation of the practices and many of 

the doctrines of the unreformed Roman Church.  It was inspired by the teaching of 

the French lawyer and Genevan exile, John Calvin.    

 Calvin based his ideas on the proper relationship of Church and State, not on 

the practice of the Emperors of Constantinople, but on the writings of the fifth 

century CE North African theologian Augustine, Bishop of Hippo.   Scottish 

Calvinism took an entirely different approach to the Constantinian moment in the 

history of the Church from that which had been followed by the Henrician party in 

England.   Rather than seeing this as a period in which Christianity captured the 

Roman Empire, it came to be regarded, instead, as the capture and annexation of 

Christianity by the Roman Emperors.   The Constantinian moment represented, for 

the radical Reformation thinkers of the latter half of the sixteenth century and first 

half of the seventeenth century, a wrong turning.     

         Instead of having history repeat itself by allowing the Church once again to 

come under the dominion of an imperial Caesar, their vision was one in which 

Christianity would transform the polity, turning it from imperial autocracy back to 

the republican values of a commonwealth.    Unlike models of Church-State relations 



4 
 

which adopted top-down approaches, delineating the relationship between God and 

Caesar from the view point of Caesar, the Calvinist model sought to work out the 

relationship between the two from the view point of the individual who was at one 

and the same time a citizen of the State and also a member of the Church.   The 

Church was made up and governed by the assemblies of its members, just as the 

power of those entrusted with the governance of the State was understood as limited 

by the assembly of its people.    

          On this dualist “two kingdoms” model, Church and State authority co-existed 

equally in the one territory in co-operative dialogue and creative tension, neither 

subordinate to the other.   Accordingly, in the course of the sixteenth and 

seventeenth centuries the Scottish Reformers sought a constitutional settlement 

within the Scottish nation - in line with Calvin’s Geneva and, indeed, with the Roman 

church of late antiquity 6 - which carefully separated and distinguished between the 

co-existent powers and functions of the civil magistrate and those of the Church.   

The political theology of the reformed Scottish Church was one which emphasized 

the limitations of the secular power before the Church.   Whereas in the England of 

the Tudors the King became Supreme Governor of the Church, in Scotland the 

sixteenth century reformers would, instead, wholly depose the King from the sphere 

of the ecclesiastical, rendering him as no more than, at best, an ordinary member of 

the Church, wielding no authority ex officio within it.  In the words of the leading 

second generation reformer, Andrew Melville, in 1596, the King of Scots 

“was God’s silly vassal … and that there are two kings and two kingdoms in 
Scotland. There is Christ Jesus the King, and His kingdom the Church, whose 
subject King James VI is - and of whose kingdom, not a king, nor a lord, nor a 
head, but a member he was.” 7 

 

Political Theologies of the British Union 

The negotiations leading up to the conclusion of the 1707 Union between England 

and Scotland sought to achieve the constitutionally entrenched preservation of the 

two nations’ distinct ecclesiastical (and, implicitly, also their differing underlying 

constitutional) settlements.   The “securing of the Protestant Religion and 

Presbyterian Church Government within the Kingdom of Scotland” was expressly 

declared to be “a fundamental and essential Condition of the said Treaty or Union in 
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all times coming”.   And it was similarly declared by the English Parliament that the 

preservation of the Anglican settlement in England also be made “a Fundamental 

and Essential part of any Treaty of Union” with Scotland. 

 In the United Kingdom, then, we have inherited and maintained two and 

wholly distinct political theologies.  Thus the Church of Scotland Act 1921 now 

regulates the relationship between the Church and the State in Scotland.    Its 

orthodox Scottish Calvinist ecclesiology is set out in the Schedule to the 1921 Act 

which contains the Articles Declaratory of the Constitution of the Church of Scotland 

in Matters Spiritual.    For the avoidance of doubt, Article 4 recognises and confirms 

the Church’s “right and power subject to no civil authority to legislate, and to 

adjudicate finally, in all matters of doctrine, worship, government and discipline in 

the Church” and specifically denies “the civil authority any right of interference with 

the proceedings or judgements of the church within the sphere of its spiritual 

government and jurisdiction.”   While the civil power had legal authority and a duty 

to concern itself about the interests of religion and the welfare of the Church and to 

provide for the advancement of the Church’s interests and welfare in the temporal 

sphere, the civil power has no right or power to interfere within the internal workings 

of the Church itself.    

         But at times it seems as though the Erastian monist assumptions underpinning 

only the Anglican settlement have been regarded by the courts (and by our 

lawmakers) as the sole approach constitutionally open to them.    It is suggested, 

however, that the rediscovery of the Calvinist two kingdoms tradition which was 

exemplified in the Reformation settlement of the Scottish church might provide a 

fruitful resource for the resolution of potentially problematic issues in our 

contemporary polity.   

The presumption of Erastianism 

          In cases directly involving the Church of England, since the 1707 Union, the 

English civil courts have tended to apply orthodox English constitutional theory, 

emphasising the Erastian subordination of the established Church to the 

requirements of the State.  For example in King v Dibdin the issue before the Court 

of Appeal was whether a Church of England clergyman could refuse to recognise the 

validity of a marriage contracted between a widower and the sister of his late wife 
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and so deny them Holy Communion.   In holding that the clergy of the Church of 

England could not lawfully rely upon religiously based scruples in these matters, 

Fletcher-Moulton LJ observed: 

“No man has a right to become a clergyman of the Church of England who is 
not prepared to perform the lawful duties of that office. … [I]t is not in 
accordance with the practice of our Legislature that the rights of the laity in 
matters of such importance [as admission to Holy Communion] should be 
made dependent on the views of a particular clergyman, or even of the Church 
itself, except so far as those views are by law made binding on the laity.” 8 

  

          By the latter half of the twentieth century, the growing tendency of the courts – 

at least of England and Wales – was to seek to avoid becoming mired in matters of 

ecclesiastical sensitivity and/or theological controversy by finding ways of denying 

that they had any jurisdiction to enter into the “judicial no-man's land of religious 

doctrine and practice”.9     It may be that this 20th century uneasiness as to the 

propriety of the civil courts ruling on matters religious reflected the growing 

secularisation of public life in the UK, with the judges drawn from an increasingly 

unChurched class who - in contrast to their church-going and religiously literate 

Victorian and Edwardian forbears - felt uncomfortable with, and unqualified to sit in 

judgment on, religious matters.  

 

 The courts have remained ready to entertain disputes where there have been 

recognised justiciable decisions in areas of law in which they consider themselves to 

have expertise and to be within their institutional competence for example: the 

correct construction of an arbitration agreement; 10 or determining liability for non-

domestic rates; 11 or determining whether an individual can get married in a 

particular building; 12 or resolving the questions of who had power to appoint and 

remove trustees in a dispute over the ownership, possession and control of property 

held on trust for religious purposes. 13  But in terms of those internal ecclesial or 

theological wrangles which cannot accurately or convincingly be translated into the 

language of civil law, the civil courts largely sought to keep their distance.14  
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Neo-Erastianism and equality law 

         The coming into force of the Human Rights Act 1998 (“HRA”) and of the 

Equality Act 2010 appears to have changed things, however.   Now, when faced with 

claims that a religious authority has acted incompatibly with an individual’s 

Convention rights (or contrary the requirements of equality law), the courts seem 

more ready - indeed consider themselves duty-bound - to accept and exercise a 

jurisdiction as the constitutional guardians of fundamental rights and equality over 

the whole polity, including over religious bodies.   And yet, against a background of a 

general intellectual secularisation and unChurching over the past (half-)century, civil 

judges no longer have the previous generations’ religious sensibility and sensitivity.     

Instead - apparently unconcernedly - they would apply secular legal values and 

judgments (whether respect for fundamental rights or of the principle of non-

discrimination) directly to the workings of even non-established churches or 

religiously-based bodies - or, indeed, religiously-motivated individuals - whether 

Anglican or not.    

 

         This post-HRA trend of applying Erastian principles to the internal workings of 

non-Anglican bodies was first seen in Percy v Board of National Mission of the 

Church of Scotland.15 The House of Lords held by a majority (Lord Hoffmann 

dissenting) that an associate Minister in the Church of Scotland was engaged to carry 

out her duties by virtue of a contract with the Church; that she was therefore able to 

claim the normal statutory protections incidental to employment, including the right 

to bring a complaint of sex discrimination before an employment tribunal in relation 

to the circumstances surrounding her demission of office as a Minister; and that she 

was not obliged to go before the Church courts and exhaust her remedies there.          

The correctness of the Appellate Committee’s legal analysis in Percy (in which they 

overturned the decision of the First Division of the Inner House of the Court of 

Session) may be doubted.    It places great weight on the State’s interest in outlawing 

sex discrimination, wherever it might surface, and arguably gives insufficient weight 

to the fact that the Church of Scotland Act 1921 is a constitutional statute which was 

intended by Parliament (in effect, to reverse the Auchterarder line of case law 16)  to 

facilitate the reunification of the Church of Scotland with those who had left the 

Scottish national church in 1843 by reaffirming the “two kingdoms” model as the 

proper basis for Church-State relations.    Instead, the decision in Percy appears to 
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assume an Erastian/imperial model for the relations between Church and State.   

While this might apply in relation to the Anglican settlement in England, it simply 

does not do justice to the Calvinist/republican basis on which the reformed Scottish 

church was founded.       

 

        In any event, it appears that the UK Supreme Court has since retreated from (if 

not over-ruled) its decision in Percy in Preston (formerly Moore) v President of the 

Methodist Conference where by a 4:1 majority (Baroness Hale dissenting) the UKSC 

held that unless some special arrangement was made with a particular minister, the 

rights and duties of ministers of religion arose entirely from their status in the 

constitution of the church and not from any contract.  Accordingly since the basis for 

the claimant’s rights and duties were to be found in the constitutional provisions of 

the church and not in any arrangement of the kind that could be said to amount to a 

contract, the claimant was not an ‘employee’ for the purposes of section 230 of the 

Employment Rights Act 1996 and was not entitled to pursue a claim for unfair 

dismissal.   Giving the leading judgment, Lord Sumption observed: 

“10 It is clear from the judgments of the majority in Percy’s case that the 
question whether a minister of religion serves under a contract of employment 
can no longer be answered simply by classifying the minister’s occupation by 
type: office or employment, spiritual or secular. Nor, in the generality of cases, 
can it be answered by reference to any presumption against the contractual 
character of the service of ministers of religion generally: see, in particular, 
Baroness Hale at para 151. The primary considerations are the manner in 
which the minister was engaged, and the character of the rules or terms 
governing his or her service. But, as with all exercises in contractual 
construction, these documents and any other admissible evidence on the 
parties’ intentions fall to be construed against their factual background. Part 
of that background is the fundamentally spiritual purpose of the functions of a 
minister of religion.” 17 
 
 

       More controversially, perhaps, in R (on the application of E) v JFS Governing 

Body18 the UK Supreme Court, by a 5:4 majority, took an Erastian approach in ruling 

that a Jewish faith school would not be permitted to apply Orthodox Jewish 

rabbinical standards as to who counted as a Jew in its admissions 

policies.    Application of the requirement that a prospective pupil’s mother was born 

a Jew, or had duly converted to Orthodox Judaism, was held by a bare majority of the 

court to constitute direct race discrimination. This majority opined that if the school 

had applied a purely faith/belief/practice criterion (for example, coming from an 
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observant house-hold) its admissions policies would have passed muster.   But, 

instead, the majority considered that the school applied an admissions policy which 

was, effectively, to be seen as one based on the ethnicity of the mother of the pupil – 

albeit for religious reasons.    In so doing the majority ruled that the school had acted 

unlawfully, in breach of race discrimination law. The fact that the policy in question 

embodied profoundly held religious beliefs instantiated in a long standing system of 

religious law was no justification for the majority of the court.  Instead the halakhah 

requirements of Orthodox Judaism were subordinated to the demands of UK secular 

law on a classical Erastian model which assumes the superiority and applicability of 

secular fundamental rights norms over and against any contrary demands of religion. 

In JFS the Scottish Justice, Lord Rodger of Earlsferry, dissented from the decision of 

the majority and held that the school’s policy that only children recognised as Jewish 

by the Office of the (Orthodox) Chief Rabbi were to be considered for admission 

constituted neither direct, nor unjustified indirect, discrimination on grounds of race 

or ethnicity.  In his view the case was a strictly religious dispute between two rival 

religious authorities, the Office of the Chief Rabbi and the Masorti authorities, as to 

who was to be considered as Jewish.  He complained (at para 227) that the decision 

of the majority “reduced the religious element in the actions of those concerned to 

the status of a mere motive”19 and so misrepresented what they were doing when “the 

reality is that the Office of the Chief Rabbi, when deciding whether or not to confirm 

that someone is of Jewish status, gives its ruling on religious grounds”.20  In rejecting 

the pupil’s claim of indirect discrimination he noted that the prospective pupil’s 

“mother could have been as Italian in origin as Sophia Loren and as Roman Catholic 

as the Pope for all that the governors cared: the only thing that mattered was that she 

had not converted to Judaism under Orthodox auspices”.21  He concluded that:  

“the aim of the school, to instil Jewish values into children who are Jewish in 
the eyes of Orthodoxy, is legitimate.  And, from the standpoint of an Orthodox 
school, instilling Jewish values into children whom Orthodoxy does not regard 
as Jewish, at the expense of children whom Orthodoxy does regard as Jewish, 
would make no sense.”22 

 

           The courts have also upheld the primacy of the principle of non-discrimination 

on grounds of sexual orientation in relation to access to services generally provided 

to the public, even against religious institutions’ doctrinal objections (in the case of 

adoption services)23 or individuals’ contrary religiously based convictions (in a case 

involving renting a double-bedded room to a same sex couple).24   These decisions 
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are justified under reference both to the principle of equality of respect (for same sex 

as for  opposite sex sexual relationships) and as the recognition of the human rights 

of gay couples. 

 

            As a result, the relationship between the expression of religious beliefs and 

practice and equality and fundamental rights law has become somewhat fraught, a 

difficulty exacerbated by the implicitly Erastian approach which the English courts 

have inherited historically from the terms of their relationship with the Church of 

England but which they have then extended beyond the Anglican church and, all-

unthinking, applied to other churches and religious bodies. 

 

        In the United State, by contrast, the courts developed what has become known 

as “the “ministerial exception” from anti-discrimination law. 25  This is a 

constitutionally based assertion – based on consideration of separation of Church 

and State – which allows religious employers to avoid liability for discrimination 

when making employment decisions concerning employees who qualify as ministers. 

The courts determine ministerial status under a primary duties test that considers 

whether an employee’s job responsibilities render him “important to the spiritual 

and pastoral mission of the church”.    If so, the court will bar the employee’s 

discrimination claim in order to protect church autonomy. 26    In what might be seen 

as adding legal insult to spiritual injury, women can be found by the courts to be 

“ministers” for the purposes of the application of the Ministerial exception, such as to 

deny them the protection of employment protection and equality laws, even in 

relation to religious bodies which would deny them the possibility of ordination. 27  

 

           Currently the UK Parliament concedes to religious bodies some exemption 

from the full rigours of equality law.  Thus Paragraph 2 of Schedule 9 to the Equality 

Act 2010 effectively sets out the UK’s own statutory “ministerial exception” clause by 

making provision, in the context of “employment for the purposes of an organised 

religion”, for the application of occupational requirements relative to sex, to issues of 

gender reassignment, to married/civil partnership status and to sexual orientation.   

Any requirement imposed on the expressly permitted grounds in paragraph 2 in 

relation to “employment for the purposes of an organised religion” need not be 

shown to be proportionate or necessary, or aimed at some legitimate end. Instead, 
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the statute requires only that the court be satisfied that the requirement or 

requirements in question is or are being applied “so as to comply with the doctrines 

of the religion” (the “compliance principle”) or, because of the nature or context of 

the employment, to “avoid conflicting with the strongly held religious convictions of 

a significant number of the religion’s followers” (the “non-conflict principle”).     But 

because this statutory “ministerial exemption” is seen to be a derogation from the 

underlying principles of equality law, it has been construed narrowly by the courts 

and applied only in accordance with its strict terms: see Percy.     The UK ministerial 

exception is very much understood as an exception rather than as the expression of a 

fundamental right of respect for the autonomy of religious bodies and is certainly not 

an acceptance that religious motivated individuals can assert any kind of right to 

respect for their conscientious held beliefs. 

 

Equality v. Human Rights law ? 

This unwillingness by the courts to give much quarter to religiously based objections 

to anti-discrimination law itself raises issues concerning the fundamental rights of 

religious bodies, and religiously motivated individuals to practise what they preach.    

The question arises as to whether there might be a conflict in the demands of equality 

and human rights law?  

 

         Equality law is about the State changing society by legislating to instruct and 

educate institutions and individuals how they might act in their public interactions.  

It is about imposing positive obligations on, among others, employers, teachers and 

providers of goods and services to the public.   It requires them to be: blind to 

differences in race, gender, age, sexuality; deaf to differences in religion or belief; and 

ready to make reasonable adjustments for the differently abled.  

    

         By contrast, human rights law is, classically, about limitations or “negative 

obligations” being imposed upon the State, to stop it from interfering in how 

individuals may choose to structure their lives.   It is about carving out areas of 

freedom for individuals - privacy, expression, exercise of religion - which the State 

should not interfere in (except for very good reasons). Discrimination plays a 

subordinate role in human rights law.  If the State does seek interfere in those 
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fundamental freedoms it has to do so only in a manner which does not discriminate 

on grounds of sex, race, age, religion, social status and the like. 

           

       The genesis of the two concepts is quite different, too. European human rights 

law arose after the Second World War in the wake of the horrors of Nazi Germany, 

when Nuremberg “laws” were used as an instrument of discrimination and 

oppression of (Jewish) German citizens.  By contrast, equality law in the UK began 

with the enactment of the Race Relations legislation, first passed in the late 1960s on 

the model of US Civil Rights Act of 1964.  The evil that that American federal 

legislation sought to remedy was not the oppressive use of State power against 

individuals, but the failure by the (federal) State to do enough to protect minority 

groups from the tyranny of the white majority. 

 

           So one could say that equality law arises from the State not doing enough to 

protect its citizens and those in its care; whereas, human rights law arises from the 

perception that the State is doing too much, in oppressing its citizens and those at its 

mercy. 

 

            On this analysis one might seek to use human rights law, concepts and dogma 

against the State-imposed requirements of equality law if those requirements are 

seen to overstep the boundaries of State action and cause a disproportionate 

interference in others’ fundamental freedoms  

 

             The equality law based objection to allowing any such human rights based 

legally protected conscience/get-out clause from its provisions is that right thinking 

people simply do not want a society where, in particular, racist ideas and ideologies 

might gain traction and flourish.  The analogy is then drawn from the obvious 

horrors of a society in which racism festers, to a society in which other breaches of 

equality principles may survive like viruses in the body politic, whether that be 

sexism, ableism, ageism, and more recently cis-sexism/trans-phobia and 

heterosexism/homophobia. 

 

           But the objection of those, usually religious, groups and individuals seeking a 

space for conscientious objection is that to proclaim all these various -isms which are 
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now covered by equality law as being of the same and equal worth is itself a 

contestable value judgment. In fact, they would say, there are as many disanalogies 

as analogies in this omnium gatherum and one should not so readily equate and 

conflate the now universally acknowledged evils of racism with what is often a 

religiously or conscientious based refusal to accept that there is no relevant 

difference between, say: the old and the young; or men and women; or born women 

and trans-women; or heterosexual and homosexuals that might justify, at least for 

the persons holding this  belief, the possibility of different treatment among those 

categories (for example as regards marriage law). 

 

               And if one is serious about equality law also protecting religion or belief, 

then such protection cannot be one which banishes religious belief or practice to the 

forum internum with no place for any open expression in the public square.  This is 

to condemn the religious to the very closet which equality law has done so much to 

liberate others from. Recognising the differences of approach between equality law 

and human rights law might at least allow a proper and genuine dialogue to open up 

between these holding divergent views on, say, marriage equality and religious 

liberty. 

 

The Freedom of non-expression (even for businesses ?) 

        Many of these issues of principle have been brought to the fore by the current 

litigation in the case of Gareth Lee v. Ashers Baking Company Limited.   This is a 

case which was brought with the backing of the Equality Commission for Northern 

Ireland at the instance of Gareth Lee against a limited company, Ashers Baking 

Company Limited, which was convened as a defendant together with its directors 

Colin and Karen McArthur.    The plaintiff’s case was that the defendants had acted 

unlawfully in turning away his order, after full pre-payment for it had been made to 

them, to supply him with a cake bearing the slogan in icing: “Support Gay Marriage – 

Queerspace born 1988”.   Although his money was refunded in full, the plaintiff 

sought £500 damages for injury to feeling, loss and damage sustained by him as a 

result of this refusal (although it is to be noted that he did manage to find another 

bakery able and willing to provide him a cake to his design).    He also sought a 

declaration that his treatment by the defendants constituted unlawful discrimination 

by the defendants against him on grounds of his sexual orientation (contrary to the 



14 
 

Equality Act (Sexual Orientation) Regulations (Northern Ireland) 2006) and/or on 

grounds of his political beliefs in same sex marriage (contrary to the Fair 

Employment and Treatment (Northern Ireland) Order 1998).  

 

          The directors of Ashers Baking Company Limited, Colin and Karen McArthur, 

are both committed Christians.  Their contention is that it is not unlawful for them or 

their business to refuse to promote a particular moral or political cause to which they 

have a fundamental objection.   They argue that legislation does not, on its ordinary 

and natural application require them to do so, but even if it did, the legislation would 

have to be construed compatibly with their Convention rights protecting freedom of 

thought, conscience and religion (Article 9 ECHR) as well as freedom of expression 

(Article 10 ECHR). 28   

 

         After hearing argument from both parties, Presiding District Judge Brownlie 

sitting in the Northern Ireland County Court (2015 NICty 2, 19 May 2015) found in 

favour of the plaintiff, noting (at para 93): 

 
“If the Plaintiff was a gay man who ran a bakery business and the Defendants 
as Christians wanted him to bake a cake with the words “support heterosexual 
marriage” the Plaintiff would be required to do so as, otherwise; he would, 
according to the law be discriminating against the Defendants. This is not a 
law which is for one belief only but is equal to and for all.  
 
The Defendants are entitled to continue to hold their genuine and deeply held 
religious beliefs and to manifest them but, in accordance with the law, not to 
manifest them in the commercial sphere if it is contrary to the rights of 
others. 

 

            The case is now coming before the Northern Ireland Appeal Court on an 

appeal from the decision of the Belfast County Court.  The appeal is due to be heard 

in May 2016, following a last minute intervention from the Attorney General of 

Northern Ireland who is of the view that the matters raised might raise “devolution 

issues”. 

            The facts of the case brought out in the Lee v. Ashers Bakery litigation could 

perhaps be analysed as one in which the defendants are being required to endorse an 

opinion – support for same sex marriage – which they do not in fact hold.   Their 

refusal to endorse this opinion – to protect their negative freedom of expression – 
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has resulted in the State, in the form of the Equality Commission for Northern 

Ireland, funding court action against them.   This freedom not to forced or required 

express support for a particular opinion or political position was, indeed, the very 

one which Sir Thomas More strove to uphold in declining to sign the Act of 

Supremacy declaring Henry VIII to be the Supreme Head of the Church of England.    

As the Strasbourg Court has explained: 

“Bearing witness in words and deeds is bound up with the existence of 
religious convictions.”29 

 

        The issue of whether and how commercial companies can pray in aid religious 

liberty rights of freedom of religion under and in terms of Article 9 ECHR remains 

unclear.30   There is, however, no doubt that legal persons (companies etc.), just as 

much as natural persons, may pray in aid the protections of Article 10 ECHR. 31  This 

states, so far as relevant that 

“Everyone has a right to freedom of expression.    This right shall include the 
freedom to hold opinions ….” 
 

          In protecting the right to hold an opinion the ECHR also protects what might be 

termed “negative freedom of expression”, 32 which is to say a right not to be 

compelled to express or commit oneself to a particular view point (or to be forced to 

assent in or appear to give support to another’s views) but, instead, to keep one’s own 

counsel on a matter. 33    This might also be termed the freedom of non-expression.    

This “negative right of expression” can be seen to parallel the “negative right of 

association” which the European Court of Human Rights has found to be contained 

in Article 11 ECHR which, in protecting everyone’s “freedom of association with 

others, including the right to form and join trade unions for the protection of his 

interests”, also protects the right of individuals not to be forced to join trade union, 

or indeed companies not being required to join an employer’s organisation. 34     As 

the Strasbourg Court has repeatedly stated: 

“Article 11 of the Convention encompasses not only a positive right to form 
and join an association but also the negative aspect of that freedom, namely 
the right not to join or to withdraw from an association, and that State 
responsibility may be engaged by a failure to secure the effective enjoyment of 
those rights.” 35 
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        The United Nations Human Rights Committee has observed as follows, under 

reference to Article 19 of the International Covenant on Civil and Political Rights 

(ICCPR): 

“9 … No person may be subject to the impairment of any rights under the 
Covenant on the basis of his or her actual, perceived or supposed opinions. All 
forms of opinion are protected, including opinions of a political, scientific, 
historic, moral or religious nature. It is incompatible with Article 19(1) ICCPR 
[which states that “everyone shall have the right to hold opinions without 
interference”] to criminalize the holding of an opinion.   The harassment, 
intimidation or stigmatization of a person, including arrest detention, trial or 
imprisonment for reasons of the opinions they may hold, constitutes a 
violation of article 19, paragraph 1. 
 
10. Any form of effort to coerce the holding or not holding of any opinion is 
prohibited. Freedom to express one’s opinion necessarily includes freedom 
not to express one’s opinion.”36 
 

         The following remarks of Lord Dyson in RT (Zimbabwe) v Home Secretary 

(which concerned the claims of political refugees from Zimbabwe who were refused 

asylum in the UK on the ground that they were in principle, able and willing to feign 

support for persecutory regime in their country of nationality) also seem apposite: 

“[T]he right not to hold the protected beliefs is a fundamental right which is 
recognised in international and human rights law and, for the reasons that I 
have given, the Convention too. There is nothing marginal about it.    Nobody 
should be forced to have or express a political opinion in which he does not 
believe. He should not be required to dissemble on pain of persecution. 
Refugee law does not require a person to express false support for an 
oppressive regime, any more than it requires an agnostic to pretend to be a 
religious believer in order to avoid persecution. … 
 
43 As regards the point of principle, it is the badge of a truly democratic 
society that individuals should be free not to hold opinions. They should not 
be required to hold any particular religious or political beliefs. This is as 
important as the freedom to hold and (within certain defined limits) to 
express such beliefs as they do hold. One of the hallmarks of totalitarian 
regimes is their insistence on controlling people’s thoughts as well as their 
behaviour. George Orwell captured the point brilliantly by his creation of the 
sinister ‘Thought Police’ in his novel Nineteen Eighty-Four. 
 
44 The idea ‘if you are not with us, you are against us’ pervades the thinking 
of dictators. From their perspective, there is no real difference between 
neutrality and opposition. 
… 
45 There is no support in any of the human rights jurisprudence for a 
distinction between the conscientious non-believer and the indifferent non-
believer, any more than there is support for a distinction between the zealous 
believer and the marginally committed believer. All are equally entitled to 
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human rights protection and to protection against persecution under the 
Convention. None of them forfeits these rights because he will feel compelled 
to lie in order to avoid persecution.” 37 

 

Does equality law trump human rights law ? 

           The crucial issue at stake in the Lee v. Ashers Bakery case is the proper 

relationship between equality law and human rights law.    It is to be noted in this 

regard that the European Court of Human Rights has repeatedly stated that 

claimants cannot rely upon the Convention to found a right to same sex marriage – 

this matter is one upon which there is no Europe-wide consensus and therefore falls 

within the margin of appreciation of individual Contracting States. 38    Furthermore, 

there is no absolute Convention right not to be offended 39 which a claimant might 

rely upon nor is it “possible to deduce from the Convention a right not to be exposed 

to convictions contrary to one’s own”.40    

 

        However, in R (Core Issues Trust) v Transport for London 41 Lord Dyson MR 

expressed his view that a Stonewall advertisement on the side of London buses 

bearing the slogan “Some people are gay.  Get over it!” was intended to promote 

tolerance of homosexuals and discourage homophobic bullying and that this was a 

lawful aim consonant with the objects of the “Public Sector Equality Duty” imposed 

by section 149 of the Equality Act 2010, 42 and with the policy adopted by TfL.  Lord 

Dyson noted that “Some people are gay” was a correct statement of fact and he 

considered that the phrase “get over it” was a graphic way of saying that people 

should accept the principles of tolerance in the 2010 Act.   The claimant’s proposed 

advertisement, by contrast, bore the slogan “Not gay! Ex-gay, post-gay and proud. 

Get over it!” by way of riposte to the “gay acceptance” message of Stonewall and was 

seen as countering that message and encouraging “gay rejection” by implying, in 

Lord Dyson’s view offensively and controversially, that homosexuality can be cured.  

TfL therefore were found to have acted lawfully in refusing to carry the 

advertisement.      

 

      The Core Issues Trust case concerned limitations on the positive rights of free 

expression and in the decision of the Court of Appeal equality concerns there seemed 

to prevail over this fundamental right.     If the focus in the case of Lee v. Ashers 
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Bakery were placed upon the defendants’ Convention right to hold an opinion and 

their “negative rights of free expression” then it may yet be argued that it is the NI 

Equality Commission’s duty to uphold and respect these fundamental (common law 

and Convention) rights in the exercise of its statutory functions and powers.  And if 

and insofar as subordinate legislation (such as the Equality Act (Sexual Orientation) 

Regulations (Northern Ireland) 2006 or the Fair Employment and Treatment 

(Northern Ireland) Order 1998) cannot be interpreted in a manner compatible with 

the defendants’ Convention rights then they fall to be disapplied as “not law” 43  as 

provided for under the Human Rights Act 1998. 44       If the law does not protect the 

fundamental right, within the commercial context of supplying services, to hold 

opinions nor guarantee any negative freedom of expression, then there would appear 

to be no defence to similar actions being taken against in any of the following 

scenarios which have been suggested: 

(1) A Muslim printer refusing a contract requiring the printing of cartoons of 

the Prophet Mohammed 

(2) An atheist web designer refusing to design a website presenting, as 

scientific fact, the claim that God made the world in six days 

(3) A Christian film company refusing to produce a feminist/women’s-gaze 

erotic film 

(4) A Christian baker refusing to take an order to make a cake celebrating 

Satanism 

(5) A t-shirt company owned by lesbians declining to print T-shirts with a 

message describing gay marriage as an ‘abomination’ 

(6) A printing company run by Roman Catholics declining an order to produce 

adverts calling for abortion on demand to be legalised 

           The implications of Lee v. Ashers Bakery may therefore be far more profound 

than its relatively simple facts might initially have led us to believe.  

 

Not making windows into men’s souls 

             The result of the Belfast County Court decision in Lee v. Ashers Bakery as 

well as other “religion v. equality” cases is that a white, male, middle-aged, married, 

heterosexual Christian can pray in aid anti-discrimination law if he is subject to 

detrimental treatment which is directly or indirectly referable to the fact that he is 
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male, or middle-aged, or white or heterosexual or married or Christian.   But there 

then arises the paradox.    Is it not unlawful discrimination against, for example a 

committed Muslim or Christian, to prevent him from acting upon his religiously 

based beliefs by say: his asking to be relieved of his duties as a civil registrar to 

solemnise same sex civil partnerships; 45 or his seeking exemption in his job as 

relationship/marriage guidance counsellor from working with same sex couples46; or 

in his refusing to rent a double-bedded room to a gay couple in the hotel which he 

owns 47 and runs; or in his wearing a religious symbol to work; 48 or in his seeking to 

foster 49 or to adopt 50 children within a home context which strongly emphasises a 

religiously based moral code of what it considers to be right behaviour?  It appears 

not.     

 

       The courts have analysed such cases from an equality and fundamental rights 

perspective by asking whether a person without religiously based views would have 

been permitted to act in any of these ways.     If both a religious and a non-religious 

person would not have been permitted to do these things, then there is no 

discrimination on grounds of religion or belief.   For the religious, however, this feels 

like a false comparison and an empty exercise on the part of the courts. 

 

 The point about religiously based beliefs is that, for their adherents, they are 

understood and experienced as being justified within their own terms.   These beliefs 

are embedded within an overarching (religious) system.    Their beliefs form an 

inextricable part of that religious world view.   Their religious beliefs are intimately 

tied into the moral values to which they would adhere, by word and deed.   Failing to 

act on those beliefs is not an option for the religious, because a failure so to act 

expresses for them a denial of their beliefs.   Thus, for the religious, their attitudes 

and judgments on right conduct are the very opposite of “prejudice” which anti-

discrimination law was supposed to be aimed at.    And, they would say, there can be 

no proper comparison between those who would discriminate on grounds of a 

religiously informed conscience, and those who so act simply from some unthinking 

incoherent prejudice or bigotry.   The pretended comparison between the religious 

and the irreligious wrongly treats unlike cases alike.   From the point of view of the 

religious, the law should, instead, respect those who act on the basis of religiously 

informed conscience and make some form of reasonable accommodation to allow 
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them space, even within the workplace and the public marketplace, not to be 

required to act in a manner contrary to their conscientious religious based beliefs.  

The claim is that the law should not treat the religious and the irreligious as 

equivalent; rather, the law should respect the beliefs and consciences of the religious 

and allow for the possibility of their being able to act in accordance with those beliefs 

without fear of falling foul of the requirements of equality law or fundamental rights 

as interpreted by the secular civil courts.  

  

          Interestingly, one reply of the English courts to date has been an implicitly 

Erastian one, relying upon Elizabeth Tudor’s attributed remark to the effect that she 

had “no desire to make windows into men’s souls”, and that the courts therefore will 

not require into (religious) motivations, but will simply examine (discriminatory) 

actions.  Thus in R (on the application of Johns) v Derby City Council the Divisional 

Court stated: 

“It is quite impossible to maintain that a local authority is not entitled to 
consider a prospective foster carers’ views on sexuality, least of all when, as 
here, it is apparent that the views held, and expressed, by the claimants might 
well affect their behaviour as foster carers.   This is not a prying intervention 
into mere belief. Neither the local authority nor the court is seeking to open 
windows into people’s souls. The local authority is entitled to explore the 
extent to which prospective foster carers’ beliefs may affect their behaviour, 
their treatment of a child being fostered by them. In our judgment the local 
authority was entitled to have regard to these matters.”51    

 

 The riposte of the religious to that is two-fold.   First the criminal law does 

already look at motivation; no-one can be convicted of a criminal offence unless it 

can be established not only that the wrongful act was done (actus reus) but that it 

was done with the requisite criminal intent (mens rea).   Secondly Elizabeth Tudor’s 

remarks were made in the context of her law’s enforcement of conformity of religious 

practice, in requiring Catholics and Dissenters to attend Anglican service against 

their conscience.    Her remark is not one based on any principled neutrality, but on 

cynicism backed by power: “I cannot govern how you think, but I can govern what 

you do”.   

 

      Applying that Elizabethan parallel to the present-day, the application of the 

norms of equality and fundamental rights law, even in the face of religiously based 

conscientious objection, is interpreted by the new religious Dissenters as the State’s 
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imposition of a required outward conformity to a new form of religious settlement: 

no longer Anglicanism, but a secularism which would banish, as sectarian, religiously 

motivated action from the public square, and would confine religious belief wholly to 

the “internal forum” of the individual.   In the absence of provision for “reasonable 

accommodation” for different institutional voices, other traditions, alternative 

theologies (which may deviate from fundamental rights orthodoxy) the Human 

Rights Act 1998 - and the Equality Act 2010 - have become, on this analysis, new 

Acts of Uniformity. 52  

 

           The beginnings of an alternative approach on these issues may be found in the 

decision of the UKSC in HJ (Iran) v. Secretary of State for the Home Department  

which concerned a refugee from Iran seeking asylum in the United Kingdom from 

State-sponsored (and religiously inspired) persecution in his country of origin on the 

basis of his sexual orientation.   The UKSC, in which the leading judgment was 

delivered by Lord Rodger of Earlsferry, rejected as utterly unreasonable and 

inhumane the claim of the Secretary of State that the applicant could reasonably 

accommodate himself to his persecutors and, in effect, choose no longer to be a 

victim of persecution if, on being returned to Iran, he were to live “discreetly”. 53         

         From a theological-constitutional perspective, what the UK Government may be 

said to have been arguing for in HJ (Iran) was precisely an application, within our 

contemporary politics, of Elizabeth Tudor’s Nicodemite religious settlement 54 – for 

asylum seekers simply to keep quiet (about their sexuality or religious beliefs) and 

outwardly to conform in order to avoid persecution on being returned to their home 

country.  And Lord Rodger of Earlsferry’s principled rejection of this solution may 

also have had its intellectual source in his Scottish Calvinist theological background, 

notably in Calvin’s condemnation of equivocation for survival in the face of religious 

persecution of Protestant individuals by Catholic powers 55 (while Jesuits in 

Jacobean England were hanged for allegedly counselling Catholics how, in good 

conscience, to lie to the governing authorities, even under oath. 56) 

         Lord Rodger’s analysis in HJ (Iran) has since been expressly taken up and 

followed in the context of the exercise of religious liberty both in the jurisprudence of 

the Court of Justice of the European Union and in the Scottish courts.  Thus Y and Z 

v. Germany 57 concerned a claim for asylum based on fear of persecution for 
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religious beliefs; the Opinion (of 19 April 2012) of Advocate General Bot noted (at 

[100], [103], [104], [105]): 

“It seems to me contrary to the respect due to human dignity enshrined in 
Article 1 of the Charter.  By requiring the asylum-seeker to conceal, amend or 
forego the public demonstration of his faith, we are asking him to change what 
is a fundamental element of his identity, that is to say, in a certain sense to deny 
himself.  However, no one has the right to require that…..[W]e cannot 
reasonably expect an asylum-seeker to forego manifesting his faith or to conceal 
any other constituent element of his identity to avoid persecution 
…  Persecution does not cease to be persecution because the individual may, 
upon his return to his country of origin, show restraint and discretion in the 
exercise of his rights and freedoms by hiding his sexuality or his political 
opinions, concealing his membership of a community or renouncing the 
practice of his religion. …  In fact, regardless of the efforts that the person 
concerned may make in his way of life in public, he will remain a heretic, a 
dissident or a homosexual in his country of origin.   And we know that in some 
countries, all activities, even the most insignificant, can be a pretext for all sorts 
of abuses.” 

And the Scottish judge, Lord Stewart, observed to similar effect in AHC (Pakistan) v 

Secretary of State for the Home Department: 

“[I]f a proper respect for human rights entails that individuals should be 
entitled to live out their sexuality openly, they should be as much entitled to 
live out their religious faith; and that no one should be expected to veil his or 
her faith from a motive of self-protection” 58 

 

Conclusion: the principle of subsidiarity 

 

        Perhaps one way of beginning to find a way through these complex questions is 

for the courts to (re-)discover a new constitutional principle to help them begin to 

establish a more coherent approach to the relationship between religious institutions 

and the general law, and more particularly religious belief and equality law.   It is 

suggested that the principle of subsidiarity might begin to do some of the necessary 

work in this regard.   

       The principle of subsidiarity is central to the argument in the forthcoming UKSC 

hearing in Christian Institute v. Lord Advocate59 which is a judicial review which 

challenges the validity of legislation of the Scottish Parliament which mandates the 

appointment of a State guardian (the “named person service”) to every child in 

Scotland to oversee and ensure their “well-being”.    The argument against the 
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legislation is to the effect that it is not the business of the State to so insinuate itself 

into every family in Scotland and that the provisions concerning the named person’s 

collation, retention and sharing of personal information on children is incompatible 

with EU law standards for data protection 

        The principle of subsidiarity is founded upon the idea that the governing 

principle behind the formulation and the adoption of the European Convention of 

Human Rights (and other post-Nuremberg international human rights law 

instruments) is the rejection of the totalitarian State, the defining motto of which is: 

“Everything within the State. Nothing outside the State.   Nothing against the 

State.” 

Baroness Hale noted In re B (Children): 

“In a totalitarian society, uniformity and conformity are valued. Hence the 

totalitarian state tries to separate the child from her family and mould her to 

its own design.  

Families in all their subversive variety are the breeding ground of diversity 

and individuality. In a free and democratic society we value diversity and 

individuality.    

Hence the family is given special protection in all the modern human rights 

instruments including the European Convention for the Protection of Human 

Rights and Fundamental Freedoms (article 8), the International Covenant on 

Civil and Political Rights (article 23) and throughout the United Nations 

Convention on the Rights of the Child.”    

As McReynolds J famously said in Pierce v Society of Sisters (1925) 268 US 

510, 535: 

‘The child is not the mere creature of the state.’ 60 

         And as was observed in O’Keefe v. Ireland (in a joint and partly dissenting 

Opinion): 

“According to the Preamble to the Convention, fundamental freedoms are best 
maintained in an effective political democracy. The notion of a democratic 
society encompasses the idea of subsidiarity. A democratic society may 
flourish only in a state that respects the principle of subsidiarity and allows 
the different social actors to self-regulate their activities. 61 

        The post-Nuremberg/anti-totalitarian State is one which is obliged, at the level 

of fundamental constitutional principle, to recognise and respect diversity in the 
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multiplicity of associations and institutions which together make up community, 

foremost among them perhaps the recognition of the family as a basic society in its 

own right, but equally also recognition of churches and other religious bodies as 

constitutive of society as a whole.     

         This duty of recognition is the principle of subsidiarity which may be 

understood in the positive sense as entailing constitutional obligations on the post-

Nuremberg State to offer economic, institutional or legal support to those basic social 

associations which form the essential cells of society.  The principle of subsidiarity 

also entails a corresponding series of negative implications that requires the State to 

refrain from using its coercive powers in a manner which subverts or undermines 

those smaller essential associations that go to make up society. 62    

         It is suggested that this notion of subsidiarity might usefully be applied in the 

area of church-state relations meaning that the State adopts a certain self-denying 

ordinance not to impose its own value and value judgments within the context of 

individual ministers’ relations with their Church.   Thus for example in Fernandez 

Martinez v. Spain 63 where the dismissal of an individual, a laicised Catholic priest, 

from his position as a teacher of religion and morals in a State school following the 

withdrawal of the necessary episcopal approval as a result of the teachers public 

association with a movement seeking to promote married priests within the Latin-

rite was held not to breach the individual’s Convention rights.    

         There may also be positive actions embodied in the principle of subsidiarity 

such as to require the State to allow religiously based organization – for example – 

adoption agencies – the space to be able to continue to provide services for the 

common good. An example of this may be seen in the decision of the Scottish 

Charities Appeal Panel in St. Margaret’s Children and Family Care Society v. Office 

of the Scottish Charity Regulator 64 where it was held that a religiously based 

adoption society could not lawfully be required to amend its published guidance to 

ensure no discrimination on grounds of religion and belief or sexual orientation in 

respect of prospective adoptive parents on the grounds that any such amendment 

would result in the withdrawal of Church support for the agency and its consequent 

closure.      The Strasbourg Court has emphasised that among the principles which 

are embodied within Article 9 ECHR  65  are the following: 
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- that “associations formed for …  proclaiming or teaching religion, are also 

important to the proper functioning of democracy” 66 

 

- that “in exercising its regulatory power in this sphere and in its relations 

with the various religions, denominations and beliefs, the state has a duty 

to remain neutral and impartial” 67  

 
- that “in a pluralist democratic society, the State’s duty of impartiality and 

neutrality towards various religions, faiths and beliefs is incompatible with 

any assessment by the State of the legitimacy of religious beliefs or the 

ways in which those beliefs are expressed” 68 

 
- that “states have responsibility for ensuring, neutrally and impartially, the 

exercise of various religions, faiths and beliefs” 69  and 

 
- that “the need to maintain true religious pluralism…. is vital to the 

survival of a democratic society.” 70 

 

On that happy note, I leave you. 

 

AIDAN O’NEILL QC          11 February 2016
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33 
 

                                                                                                                                                                                     

…. 
48 More recently, in R (Gaunt) v Office of Communications (Liberty 
intervening) [2011] 1 WLR 2355, § 23 Lord Neuberger MR, considering 
restrictions on broadcasting ‘offensive and harmful material’ in the 
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1606, brandishing the newly discovered manuscript before the eight surviving 
Gunpowder plotters.  It is unclear whether any of them had even seen it or 
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